Loyola University Chicago International Law Review
Volume 12 | Issue 2

Article 6

2015

Recognizing "Access to Information" as a Basic
Human Right: A Necessary Step in Enforcing
Human Rights Provisions Within Free Trade
Agreements
Brittany Grasmick

Follow this and additional works at: http://lawecommons.luc.edu/lucilr
Part of the Human Rights Law Commons, and the International Trade Law Commons
Recommended Citation
Brittany Grasmick Recognizing "Access to Information" as a Basic Human Right: A Necessary Step in Enforcing Human Rights Provisions
Within Free Trade Agreements, 12 Loy. U. Chi. Int'l L. Rev. 215 (2015).
Available at: http://lawecommons.luc.edu/lucilr/vol12/iss2/6

This Student Article is brought to you for free and open access by LAW eCommons. It has been accepted for inclusion in Loyola University Chicago
International Law Review by an authorized administrator of LAW eCommons. For more information, please contact law-library@luc.edu.

RECOGNIZING "ACCESS TO INFORMATION" AS A
RIGHT:

A

BASIC

HUMAN

NECESSARY STEP IN ENFORCING

HUMAN RIGHTS PROVISIONS WITHIN
FREE TRADE AGREEMENTS
Brittany Grasmick*
.........................................
I. Introduction.
H. Background
.........................................
A. Human Rights Provisions in Free Trade Agreements ........
.........................
B. The "Global Digital Divide"
1. Economic Equality
.............................
................................
2. Social Mobility
...................................
3. Democracy
..............................
4. Economic Growth
..........................................
III. Discussion
A. The European Union's Human Rights Provisions ...........
............................
B. Provisional Shortcomings
C. Importance of Having Access to Information ..............
........
....................
D. Bridging the Gap...
...........................................
IV. Analysis
A. Recognizing "Access to Information" as a Basic Human
........................................
Right..
1. Opposition to Right Recognition ...................
2. Support for Right Recognition .....................
B. The Relationship Between Internet Access and Human
R ights ....................................................
V . Proposal ......................................................
V I. C onclusion ....................................................
I.

215
217
217
218
219
219
220
220
221
221
222
222
223
224
224
224
226
228
229
230

Introduction

Since December 2010, the Arab world has experienced a constant eruption of
civil, social, and political disorder.' These events have been coined "The Arab
Spring." 2 Rulers have been forced from power in Tunisia, Libya, Yemen, and
twice in Egypt.3 Thirteen Arab nations, including Syria, have faced unprece*
B.S. Business Administration, emphasis in Finance and International Business, The University
of Colorado-Boulder, 2010; J.D., May 2015, Loyola University of Chicago School of Law.
I Gary Blight, Sheila Pulham & Paul Torpey, Arab Spring: An Interactive Timeline of Middle East
Protests, THE GUARDIAN, http://www.theguardian.com/world/interactive/201 I/mar/22/middle-east-protest-interactive-timeline (last visited Mar. 29, 2015) (showing a timeline of protests, regime changes,
international and domestic responses, responses in the Arab region since 2010).
2 Id.
3 Id.
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dented unrest. 4 Arab Spring uprisings have consisted largely of predictable strategies: violent and non-violent strikes, demonstrations, marches, rallies, and
protests.5 However, Arab Spring protesters have employed one particularly novel
tool of civil resistance that has only recently become available: social media and
the Internet. 6 Egyptian President Hosni Mubarak's overthrow can largely be attributed to his opponents' use of Internet and social media.7 Despite State repression and Internet censorship, protestors in Egypt and Libya used digital platforms
to communicate, organize protests, and raise awareness among fellow citizens. 8
While Twitter and Facebook were certainly not the reason for the coup d'6tats,
they were undeniably an effective mechanism in achieving the desired outcome.9
In general, citizens gained access to otherwise inaccessible information thanks to
the presence of the Internet and social media. 10 Today, nearly 2.9 billion of the
world's 7 billion people use the Internet." This number will continue to rise due
to the prominence of the Internet as a means to quickly and effectively exchange
information worldwide. 12 Moreover, the rate at which information travels will be
faster than ever before.' 3
Concurrently, human rights have increasingly become an important part of
worldwide trade and democracy.1 4 Today, most free trade agreements promote
notions of governmental protection of human rights.' 5 However, codifying
human rights provisions in a free trade agreement ("FTA") does not lead directly
to their enforcement.1 6 For example, citizens may be covertly imprisoned for
speaking out against their government, despite their right to free speech-a right
ensured to them through their country's FTA free speech provisions. A violation
may never be discovered, not even by trading partners who are parties to the
4 Id.
5 Stephan Rosiny, The Arab Spring: Triggers, Dynamics, and Prospects, GERMAN INST. oF GLooAn
& AREA STUD. 1, 2 (2012), http://www.giga-hamburg.de/de/system/ftles/publications/gfintemational
1201.pdf.
6 Id. at 4.
7 See Rosiny, supra note 5.
8 Dr. Natana J. Delong-Bas, The New Social Media and the Arab Spring, Oxi;ORl) ISLAMIC STUD.
ONLINE, http://www.oxfordislamicstudies.com/Public/focus/essay06l1_socialmedia.html (last visited
Mar. 29, 2015).
9 Id.
10 Id.

1 Stan Schroeder, Zuckerberg Wants To Bring The Whole Planet Internet Access, Mashable (Aug.
21, 2013), http://mashable.com/2013/08/21/mark-zuckerberg-Internet-org/.
12 See generally Information Technology, Globalization 101: A Project of SUNY Levin Inst., http://
www.globalizationlOl.org/information-technology/ (last visited Mar. 21, 2014).
13 Id.
14 See generally Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/

217(111) (Dec. 10, 1948).
15 More than seventy percent of the world's governments now participate in free trade agreements
with human rights requirements. Susan Ariel Aaronson, Human Rights, THE WORiLD BANK, http://siteresources.worldbank.org/INTRANETTRADE/Resources/C21.pdf (last visited Apr. 25, 2015).
16 See Lisa Haugaard, The U.S.-Columbia FTA: Still a Bad Dealfor Human Rights, THE HUlFINGTON
PosT (Dec. 4, 2011, 5:12 AM), http://www.huffingtonpost.comlisa-haugaard/the-uscolombia-fta-baddeal b 983780.html.
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agreement. Often, the country in violation will not receive any negative repercussions for its actions, effectively rendering these FTA human rights provisions
useless. However, the difficulties in holding governments accountable for FTA
human rights violations could be significantly ameliorated if (1) access to information is considered a human right, and (2) access to a device providing such
information is available to everyone. In fact, some countries have already declared access to information a human right. 17 Moreover, tech and communication trailblazers (e.g., Google, Facebook, and Yahoo) are combining efforts to
achieve what they believe to be a very attainable goal: provide Internet access to
everyone worldwide.18
Overall, this article highlights the importance of declaring access to information a human right, and specifically, how such a declaration would increase the
effectiveness of human rights provisions in free trade agreements. The article
begins by providing general background information about human rights provisions in free trade agreements, detailed in Part II. Additionally, Part II describes
the "Global Digital Divide" and the importance of closing said divide. Part III
discusses the provisional shortcomings within free trade agreements with regard
to human rights, as well as the global importance of having access to information. Part IV analyzes the debate behind declaring access to information a human
right, as well as the link between Internet and human rights. Finally, Part V proposes that access to information should be declared a human right, and by doing
so, the human rights provisions within free trade agreements will be much more
effective and successful.
II.

Background

A.

Human Rights Provisions in Free Trade Agreements

For centuries, people and governments have "used trade as an incentive to lock
in the habit of protecting human rights."l 9 Gradually, policymakers began to develop trade agreements that would be beneficial, not only in terms of trade, but
also for human rights. 20 For example, England signed treaties with the United
States, Denmark, and Sweden in the early nineteenth century banning slave
trade. 2 1 In the late nineteenth century, countries such as the United States, England, Australia, and Canada began to ban goods resulting from conflicts of la17 Finland declared access to Internet a legal right. Saeed Ahmed, Fast Internet Access Becomes
Legal Right in Finland, CNN (Oct. 15, 2009, 8:01 AM), http://www.cnn.com/2009/TECH/10/15/finland.internet.rights/index.html ("Finland has become the first country in the world to declare broadband
Internet access a legal right.").

18 See Schroeder, supra note 11.
19 Susan Aaronson, A Human Rights Argument for the Columbia Free Trade Agreement, CARNEGIE
(Dec. 4, 2007), https://www.carnegiecouncil.org/publications/ethicsonline/0016.html.
20 Susan Ariel Aaronson & Jean Pierre Chauffour, The Wedding of Trade and Human Rights: Marriage of Convenience or Permanent Match?, WORLD TRADE ORG., https://www.wto.org/english/res-e/
publicationse/wtrl 1_forume/wtrl 1_15febll e.htm (last visited Mar. 29, 2015).
COUNCIL

21

Id.
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bor. 2 2 Stimulated by international cooperation, countries' preferential trade

agreements ("PTAs") began to incorporate loose, non-binding human rights provisions. 23 The United States, Canada, and Mexico were the first to explicitly
include human rights provisions in a free trade agreement-the 1993 North
American Free Trade Agreement ("NAFTA") includes labor, public participation, and access to information rights in its body and side agreements. 24
Today, over seventy-five percent of the world's governments participate in
trade agreements that include human rights provisions. 2 5 The European Communities made human rights improvements a condition of membership in external
and internal trade agreements. 2 6 The European Union ("EU") encouraged member nations like Spain and Portugal, as well as candidate countries Croatia and
Turkey, to improve their human rights performance by providing resources and
expertise. 2 7 The United States uses its thriving market to incentivize developing
countries such as Morocco and Oman to improve governance. 2 8 These countries
have been successful in including human rights provisions into FTAs, but the
enforcement of those provisions is directly affected by access to information.
B.

The "Global Digital Divide"

Despite rapidly falling costs of telecommunications services, a wide gap persists between rich and poor nations in their citizens' capabilities of accessing,
distributing, and exchanging digital information. 29 Policy makers and advocacy
groups coined this social issue the "Digital Divide" or the "Digital Split" in the
late 1990s. 3 0 Often discussed in an international context, the divide indicates that
certain developed nations are far more equipped than developing nations to exploit the benefits from the rapidly expanding Internet. 3 1 However, the idea that
information and technology is important to society is not new. 3 2 It is widely

accepted that the Internet has the ability to transform cultures, improve understanding, eliminate authority gaps, and develop a truly free and democratic
world. 3 3 For example, some governmental bodies believe that access to a tele22 Id.
23 Id.
24 Id.

25 Aaronson & Chauffour, supra note 20.
26 Lorand Bartels, Human Rights and Sustainable Development Obligations in EU Free Trade
Agreements, ACADEMIA 1, 2, http://www.academia.edu/1902855/Human-rights-andsustainabledevel
opment-obligations-inEU-freetrade_agreements

(last visited Mar. 29, 2015).

27 Aaronson, supra note 19.
28 Id.
29 Nir Kshetri & Nikhilesh Dholakia, Global Digital Divide, ENCYCLOPEDIA o1 INFo. Sc. & TECH.
(2nd ed. 2008), available at http://papers.ssrn.com/sol3/papers.cfm?abstract-id=1286203.
30 The Digital Divide, ICT and the 50x/5 Initiative, INTERNET WORLD STArs, http://www.Intemetworldstats.com/linksl0.htm (last visited Mar. 29, 2015) [hereinafter The Digital Divide].
31 Id.
32 Id.
33 Id.
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phone system is such an important element that the governments themselves have
started to implement various programs granting access to affordable telephone
services. 34 There are many reasons why governments and countries strive to
close the global digital divide. The main reasons include: (1) economic equality,
(2) social mobility, (3) democracy, and (4) economic growth.3 5
1.

Economic Equality

Access to information and communication is fundamentally one of the most
important human rights.36 Many countries guarantee their citizens this right because they believe that access to information is a basic component of civil life,
which contributes to economic equality overall.37 For instance, a telephone is
often considered important for security reasons because certain types of emergencies (health, safety, etc.) will likely be handled more efficiently if the injured
person can access a telephone.3 8 In the United States, the newly implemented
Affordable Care Act requires participants to purchase health insurance through
an online marketplace-illustrating the importance of having access to Internet.39
A variety of government services specifically offered to low income individuals
(e.g., social welfare services) are administered and offered electronically. 4 0 However, having access to Internet or information is not only vital for someone's
health and safety, but also for their career. Many companies now receive applications through a company website and conduct interviews over the phone or via
Skype. 4 1 Clearly, many services ensuring a person's most basic human rights are
primarily obtained via the Internet. Therefore, having access to the Internet and
information is going to be the first step in ensuring those basic human rights.
2.

Social Mobility

Computers and access to Internet play an increasingly important role in a person's ability to learn. 42 Educational institutions' inclusion of computers and Internet into curriculum is an illustration of the idea that Internet access should be
customary and required. 4 3 The ratio of students to instructional computers in
United States public schools was 5:1 in 2000 (down from 6:1 in 1999), which
34 Id.
35 Id.
36 Toby Mendel, Freedom of Information as an InternationallyProtectedHuman Right, ARTICLE 19,

htp://www.articlel9.org/data/files/pdfs/publications/foi-as-an-international-right.pdf (last visited Apr.
28, 2015).
37 The Digital Divide, supra note 30.
38 Id.

39 See generally HEALTH.Gov, http://www.health.gov (last visited Mar. 29, 2015).
40 The Digital Divide, supra note 30; see also U.S. WELFARE SYSTEM, http://www.welfareinfo.org/
(last visited Mar. 29, 2015).
41 Ben Davies, Job Interviews by Skype, JOBS.AC.UK, http://www.jobs.ac.uk/careers-advice/interview-tips/1252/job-interviews-by-skype/ (last visited Apr. 25, 2015).
42 The Digital Divide, supra note 30.
43 Id.
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was a dramatic change from 125:1 in 1983.44 Without such access, the existing
digital divide widens and children in higher socioeconomic classes are unfairly
favored-poorly funded schools cannot afford computers and other digital learning tools, whereas properly funded schools can. 4 5 In order to provide equal opportunities socially, governments might offer some form of support in providing
access to computers, Internet, and technology within schools.
3.

Democracy

Abid Hussain's 1995 report to the UN Commission on Human Rights stated
that, "Freedom will be bereft of all effectiveness if the people have no access to
information. . .[it's] basic to the democratic way of life." 46 Proponents of eliminating the digital divide suggest that there may be a correlation between increased Internet usage and healthier democracies-primarily, that increased
Internet usage leads to stronger public participation in elections and decisionmaking processes. 4 7 As this article later discusses, Arab nations have already
demonstrated that online presence and the ability to access and share information
via the Internet are extremely important assets in achieving democratic status. 4 8
Economic Growth

4.

Experts believe that the development of information infrastructure and its active use would be a shortcut to economic growth for less developed nations. 49
Countries utilizing certain technological advances usually gain a competitive advantage against less advanced countries.5 0 For example, India's Internet economy
growth was the second fastest among G-20 countries.5 1 Also, developing markets
contributed seventy-six percent of the G-20's Internet economy in 2010.52 Generally, productivity improvement is associated with increases in information
technology. 53
44 Elementary and Secondary Education: IT in Schools, NAT' L Sci. FouNo., http://www.nsf.gov/
statistics/seind02/cl/cls8.htm (last visited Apr. 25, 2015).
45 The Digital Divide, supra note 30.
46 Mendel, supra note 36.
47 The Digital Divide, supra note 30.
48 See Rosiny, supra note 5, at 5.
49 The Digital Divide, supra note 30.
50 Id.

51 The G-20 (or "Group of Twenty") is a block of 20 member nations that developed a forum to
discuss economic development and growth across the world. See generally, About G-20, G20, https://g20
.org/about-g20/ (last visited Mar. 29, 2015).
52 India's Internet Economy Growth Second Fastest Among G20 Countries, TH-

HlNDU

(Mar. 19,

2012), http://www.thehindu.com/sci-tech/technology/Internet/indias-Internet-economy-growth-secondfastest-among-g20-countries/article3013087.ece.
53 Id.
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III.
A.

Discussion
The European Union's Human Rights Provisions

For decades, the European Union has insisted that member nations comply
with human rights and democratic principles. 54 However, within the last forty
years the EU made this type of compliance a necessary condition under external
agreements and relations with non-member countries.5 5 One particular event was
the driving force behind the heightened importance placed on human rights provisions by the EU. 56 In 1977, the EU discovered Ugandan human rights violations and tried to terminate Stabex payments to Uganda.5 7 The EU realized this
was not officially possible because no human rights provisions existed under the
then African, Caribbean, Pacific ("ACP")-EU Lom6 Convention. 58 Therefore, the
EU tried to persuade its ACP partners to introduce a clause into the Lom6 Convention agreement that would suspend or terminate the agreement in the event of
human rights abuses. 59 These efforts were unsuccessful, but a human rights
clause was later introduced into the agreement in 1989.60
The initial clause incorporated into the Lom6 Convention was inadequate.
However, the 1990 Argentine-EU Cooperation Agreement contained a human
rights provision that was effective. 6 1 Thereafter, the EU included human rights
provisions in their new cooperation agreements with countries worldwide. 6 2 Finally in 1995, after two decades of negotiation, an operative and elaborative
human rights clause was added to the Lom6 IV Convention agreement, labeled as
Articles 9 and 96 of the 2000 Contonou Agreement. 63 Since 1995, the EU Council has adopted the position that all future agreements the EU enters into will
include human rights provisions, which the Council has adhered to ever since. 64
Human rights provisions found within various agreements largely convey similar ideas. The most central and common element of human rights provisions is
called the "essential elements" clause. 6 5 The 2012 EU-Central America agree54 See, Bartels, supra note 26.
55 Id.
56 Id.

57 Id. at 2. For more information on Stabex payments, see generally Stabex Beneficiaries' Handbook, FouRrTH ACP-EEC CONVENTION OF LOMIv (Dec. 1990), http://aei.pitt.edu/33866/1/A568-3.pdf.
58 From Lomd I to IV, EUROPEAN CONVENTION, http://ec.europa.eu/europeaid/where/acp/overview/
lome-convention/lomeitoiven.htm (last visited Mar. 21, 2014).
59 Bartels, supra note 26, at 2.
60 Id.
61 Id.
62 Id.

63 The first Lom6 Convention agreement ("Lomd I") was signed into effect in 1975. Lom6 I evolved
into Lom6 II, 111, and eventually IV (essentially adding signatory countries, as well as investment and aid
commitments). Lom6 IV was enacted in 1989, with its trade provisions covering from 1990-1999. Seventy ACP countries are party to Lom6 IV, as opposed to forty-six ACP countries who were party to Lom6

1.

EUROPEAN CONVENTION, supra note 58.

6 Bartels, supra note 26, at 3.
65 Id. at 4.
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ment's essential elements clause states that the "[r]espect for democratic principles and fundamental human rights, as laid down in the Universal Declaration of
Human Rights, and for the principle of the rule of law, underpins the internal and
international policies of both parties and constitutes an essential element of this
Agreement." 66
The 1993 EU-India cooperation agreement produced another common element
called the "implementation" clause. 67 This clause states that "[t]he Parties shall
adopt any general or specific measures required for them to fulfill their obligations under this Agreement." 6 8 Generally speaking, this provision has been interpreted as imposing a variety of additional obligations on EU member nations. 6 9
These additional obligations include proactively taking steps to ensure, not only
that "human rights and democratic principles are respected, but also a positive
duty to ensure that these norms are ensured and fulfilled."7 0 Over the last fifty
years, the EU has made attempts at advancing human rights through provisions
located within their free trade agreements. 7' However, although the EU has codified these human rights, the provisional enforcement of them is far from perfect.
B.

Provisional Shortcomings

To date, no specific governmental bodies have been developed to focus solely
on ensuring the implementation and adherence to human rights provisions within
free trade agreements. 72 Instead, governmental bodies have dealt with provisional
issues on an ad hoc basis. 7 3 This runs contrary to other types of governmental
bodies that have been created to ensure adherence to free trade agreement provisions, such as the sustainable development mandate. 74 Overall, the EU's efforts
to implement ethical foreign policies have been successful, specifically with regard to its respect for social equality in free trade agreements.75 However, room
for improvement exists with regard to compliance and enforcement, especially
because they are legally required. 7 6
C.

Importance of Having Access To Information

Greater access to information creates a viable ability to improve our lives,
careers, education, governmental bodies, etc. Studies demonstrate benefits from
66 EU-Central America Association Agreement art. 1, June 29, 2012, available at http://trade.ec.euro
pa.eu/doclib/press/index.cfm?id=689 [hereinafter EU-CAA].
67 Bartels, supra note 26, at 4.
68 EU-CAA, supra note 66; see also Bartels, supra note 26.
69 See Bartels, supra note 26.
70 Id.
71 Id.
72 See id.

73

Id.

74 Id.
75 Id.
76 Id.
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'

increased information and Internet technology, including educational advancement, access to government services, health information, and increased community participation.7 7 More generally, increased Internet use may contribute to
more democratic and involved elections.78 Recent events in Egypt illustrate
this-Egyptian citizens used Internet and social media to educate themselves
about their rights or lack thereof, shared this information with each other, and
organized gatherings and protests to effectively end a thirty-year dictatorship. 79
Additionally, e-commerce and market productivity increases with the development of technology skills, which have been found to positively affect wages. 8 0
Lastly, the Internet can be helpful for not only making important decisions (e.g.,
purchasing a home or health insurance), but also for lesser, everyday decisions
(e.g., a farmer checking weather patterns as they pertain to his crops, applying for
8
jobs, or shopping for the best product value at the supermarket).
Another argument supporting the importance of access to information is the
advancement of less developed nations.8 2 The development of information infrastructure and its active use could act as an economic catalyst for such nations.8 3
Generally, information technologies are associated with productivity improvements.8 4 The exploitation of the latest technologies may give industries of certain
countries a competitive advantage.8 5 Overall, the possibilities that having access
to the Internet and information provide seem endless.

D.

Bridging The Gap

As previously mentioned, alleviating information and technology disparities
amongst populations (i.e., eliminating the Digital Divide) is incredibly important.
One main reason this gap exists is because rural areas and less developed nations
cannot access the Internet due to location and lack of infrastructure. 86 According
to studies, however, inaccessible telephone lines will not single-handedly limit
access to the Internet.8 7 New technology, such as satellite and power line technology, is being developed everyday that will help remote areas or countries without
the necessary infrastructure gain access to the Internet. 8 However, these techno77 See Samantha Becker, et al., Opportunityfor All: How the American PublicBenefits from Internet
Access at U.S. Libraries, INST. OF MUSEUM & LIBR. SERV. (Mar. 2010), available at http://www.imls
.gov/assets/1 /assetmanager/opportunityforall.pdf.
78 The Digital Divide, supra note 30.
79 Delong-Bas, supra note 8.
80 Id.

81 Becker, supra note 77.
82 The Digital Divide, supra note 30.
83 Id.
84 Id.
85 Id.
86 Id.
87 Id.
88 Id.
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logical advancements are useless if access prices are not lowered, which is another key factor in eliminating the Divide. 89
Moreover, assistance from governments will prove extremely helpful in bridging the Divide. Governmental bodies are beginning to implement legislation initiatives aimed at eliminating this issue. To eliminate the Digital Divide in Illinois,
the Illinois General Assembly enacted the "Eliminate the Digital Divide" law to
create a fund to help develop information technology infrastructure by purchasing IT goods and services. 90 Not only are domestic governmental bodies enacting
legislation to end the Divide, but countries and governments worldwide are as
well. 9 1 While governments are moving towards bridging the information divide,
they should go a step further and recognize a right to this information.
IV.

Analysis

A.

Recognition of "Access to Information" as a Basic Human Right

1.

Opposition to Right Recognition

While access to information is clearly valuable, it is highly debated whether it
can meet the standard to be recognized as a fundamental human right. Many
experts argue that, although access to information may be an important means to
improving the human condition, it is not an inherent human right. 92 Despite the
fact that some countries have already declared Internet access a human right,
opponents of such declarations feel that a particular distinction is being missednamely, "[t]echnology is an enabler of rights and not a right itself." 9 3 The Universal Declaration of Human Rights-which ensures many fundamental human
rights such as the right to free speech, movement, privacy, education, and a standard of living-supports the proposition that access to information is not a
human right by failing to ensure it.94 Moreover, even the United Nations reports
that declare Internet access a human right go on to undermine such a declaration
by stating that access to information is a means to an end, and not an end itself. 9 5
According to those reports, there is a high threshold for classifying something as
89 See Eliminate the Digital Divide Law, 30 ILCS 780/ art. 5, (July 1, 2000), available at http://www
.ilga.gov/legislation/ilcs/ilcs5.asp?ActlD=574&ChapterlD=7.
90 EIiMINATE THE DIGITAL Divion LAW, supra note 89. The program seeks to provide disadvantaged

communities access to computers, telecommunication technologies, and related training. "Under this
program, the Illinois Department of Commerce and Economic Opportunity (DCEO) is authorized to
award grants of up to $75,000 to plan, establish, administer and expand Community Technology Centers
(CTC's) and to support basic computer literacy training programs." Eliminate the Digital Divide 20142015 Grant Program, ILL. DEPT. OF1 COM. & ECON. OPPORTuNrry, http://www.illinois.gov/dceo/whyillinoisfTechnologyServices/Pages/EliminatetheDigitalDivide.aspx (last visited Mar. 29, 2015).
91 Finland was the first country to declare Internet access a legal right. See Ahmed, supra note 17.
92 Vinton G. Cerf, Internet Access Is Not A Human Right, THE NEW YORK TIMES (Jan. 4, 2012),
http://www.nytimes.com/2012/01/05/opinion/intemet-access-is-not-a-human-right.html?_r-0.
93 Cerf, supra note 92
94 Universal Declaration of Human Rights, supra note 14.
95 Cerf, supra note 92.
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a human right. 96 Consequently, questions have been raised about whether having
access to information and the Internet should be considered, if anything, a human
or civil right. 97
Opponents of declaring access to information a human right maintain strong
convictions about what constitutes a human right. They argue that "human
rights" consists of values we need as humans to live meaningful lives, such as
freedom from torture or freedom of conscience. 9 8 Thus, not only is it inconsiderate to place the need for technology in the sacred category of "human rights," but
it is a mistake. 99 Furthermore, if access to information were labeled as a human
right, over time, society would place value on the wrong things. 0 0 These opponents suggest that the best way for people to discern whether something is a
human right or not is by looking at the outcome that is trying to be ensured (e.g.,
freedom of speech, right to assemble).' 0 And although those outcomes are assisted with the use of technology and information, they are not dependent on
0 2
it.'
"For example, at one time if you didn't have a horse it was hard to make a
living. But the important right in that case was the right to make a living, not the
right to a horse." 03
Additionally, opponents utilize similar arguments to conversely argue that access to information and the Internet should be a civil right, not a human right."
They reason that civil rights are those that are conferred to the people using
governmental legislation-different from human rights, which are innate to
humans sans governmental intervention. 0 5 While the United States has never
passed legislation stating every citizen has the right to a telephone, there appears
to be an increasing notion to the right of "universal service." 0 6 Universal service
is the idea that services (i.e. telephone, electricity, and now broadband) must be
available to everyone in the country, even in the most remote areas.' 0 7 Therefore,
opponents argue that Internet access is an instrument for obtaining something
more important, and the closer we edge towards accepting the idea that everyone
deserves universal service, the closer we come to making Internet access a civil
right and not a human right.' 0 8
96 Id.
97 Id.
98 Id.
99 Id.
100 Id.
101 Id.
102 Id.
103 Id.
104 Id.
105 Id.
106 Id.
107 Id.
108 Id.
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Support for Right Recognition

2.

While opposition to recognizing access to information as a basic human right
exists, an increasing number of countries and organizations have recently demonstrated their support for such a right. Critics of this right recognition point to the
level of responsibility placed upon technology creators themselves to support
human and civil rights as a reason for not declaring it a human right. 109 However,
Finland is one particular country that will soon feel the impact of supporting
these rights because it was the first country in the world to declare broadband
Internet access a legal human right. 10 As of July 2010, Finnish telecom companies were required to provide all 5.2 million citizens with Internet connection.'''
The law requires that the connection must run at speeds of at least one megabit
per second.' 12 The legislative counselor for Finland's Ministry of Transport and
Communications explained, "We think it's something you cannot live without in
modern society. Like banking services or water or electricity, you need Internet
connection. . .[u]niversal service is every citizen's subjective human right."'' 3
Even though France's highest court in June 2009 declared access to Internet a
human right, Finland was the first to legally mandate Internet speed.' 14 Finland's
goal to provide Internet access to everyone is complicated by geographic challenges, especially in rural areas where access is limited. 1 5 However, this law
mandating a certain minimum Internet speed seeks to ameliorate such a digital
divide.11 6 Ninety-five percent of Finland's population has Internet access, mak11 7
ing it one of the most "wired" nations in the world.
Even the United States, which in 2010 remained the only industrialized nation
without a national high-speed broadband policy with only fifty-four percent of
rural households subscribed to broadband Internet, is making strides similar to
those of Finland and France." 8 In 2012, the United States Congress passed the
Federal Communications Commission's ("FCC") broadband policy called the
"National Broadband Plan" with hopes of improving Internet access in the
United States." 9 In its first year, the FCC reached eighty-seven percent of its
109 Id.
110
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agenda goals, including the creation of different governmental bureaus responsible for launching various Internet services provided to the public.1 2 0
Finally, the Arab Spring protests that occurred within the last few years were
highly successful because they utilized information technology, such as the Internet, cell phones, and social media platforms.121 As previously mentioned, the
rallies' success can mostly be credited to the shared views of protesters and their
collective turnout, not the Internet alone.1 22 However, the protestors' ability to
instantaneously communicate, organize, and publicize everywhere could not have
been possible without the Internet; therefore, it was a very important component
of the Arab Spring. In June 2011, a UN special reporter covering the Middle East
and North African uprisings went so far as to pronounce that the Internet had
"become an indispensable tool for realizing a range of human rights."l 23
Regardless of the controversy surrounding the declaration of Internet access as
a human right, many people, if not all, may in the near future be able to access
the Internet from anywhere in the world, notwithstanding economic status. Mark
Zuckerberg, Facebook founder and CEO, recently entered into a venture aimed at
bringing Internet access to everyone in the world.1 2 4 Today, only 2.9 billion people in the world have Internet access-meaning two-thirds of the world cannot
get online.1 2 5 Furthermore, Internet adoption is growing by less than nine percent annually.1 2 6 With those statistics in mind, Zuckerberg formed a global partnership with media and technology titans Ericsson, MediaTek, Nokia, Opera,
Qualcomm, and Samsung to launch an initiative called Internet.org. 127 The organization's goals include the efficient use of data, making Internet access affordable, and driving Internet access by helping businesses create new business
models and services.1 28 In terms of profit, this venture's founders will likely not
see any profits at least in the short term-possibly not even in the long-term.1 29
The unfair economic reality is that Facebook users already have more money
than the total world population without Internet.1 30 So after removing any possibility of being profitable from the equation, it is clear why these tech-industry
120 See generally National BroadbandPlan: Year I ProgressReport, NAT'L BROADBAND PLAN-CONNECTING AMERICA, http://www.broadband.gov/plan/broadband-progress-report.html (last visited Mar. 21,
2014).
121 See Rosiny, supra note 5.

122 See Richard A. Lindsey, What the Arab Spring Tells Us About the Future of Social Media in
Revolution Movements, SMALL WARS J. (July 29, 2013, 8:53 PM), http://smallwarsjournal.com/jml/art/
what-the-arab-spring-tells-us-about-the-future-of-social-media-in-revolutionary-movements.
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billionaires are pursuing Internet.org-they believe that everyone has the right to
be connected.131
Internet.org's projects potentially include the development of lower-cost,
higher-quality smart phones that could help direct Internet access to hard-toreach areas of the world, as well as the localization of mobile devices.1 32 Zuckerberg says that "[t]here are huge barriers in developing countries to connecting
and joining the knowledge economy. Internet.org brings together a global partnership that will work to overcome these challenges, including making Internet
access available to those who cannot currently afford it."l33 Thus, even if Internet
access is not declared a universal human right, it may still be possible for everyone to achieve universal access.
The Relationship Between Internet Access and Human Rights

B.

History demonstrates that having access to Internet in this day and age is a
benefit,1 3 4 so governments and corporations should illustrate this by placing emphasis on providing everyone Internet access.1 35 Former Egyptian President
Hosni Mubarak took the radical and unparalleled step of shutting off his nation's
Internet for five days in 2011.136 His goal was clear: he wanted to terminate his
opponents' flow of communication and organized assembly occurring on social
media outlets such as Facebook and Twitter.' 3 7 This misstep cost Egypt $90 million and enraged the international community. 3 8 In the end however, the Egyptian youth's online and social media presence arguably single-handedly
overthrew Mubarak's regime, demonstrating the power of social media and Internet access.' 3 9
On August 21, 2013, the world learned of Syria's chemical weapons use, not
from the U.S. Central Intelligence Agency, but instead from cellphone video
footage posted to YouTube.1 40 Forums were created so that anyone capturing the
Syrian atrocities on cellphones could upload the data to a centralized location.141
Also, UN inspectors attempting to investigate Syria's use of chemical weapons
were able to avoid areas with heavy fighting by using crowd-source mapping
(cell-phone users are able to instantaneously report incidents of fighting, and that
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ANGE..ES TIMES (Sept. 12, 2013), http://articles.latimes.com/2013/sep/12/world/la-fg-wn-syria-chemicalweapons-hunt-social-media-20 130912.
'41 Id.

228

Loyola University Chicago International Law Review

Volume 12, Issue 2

Recognizing "Access to Information" as a Basic Human Right

information is compiled into a usable crowd-source map). 14 2 This demonstrates
the effect that social media, Internet, and more generally, access to information,
have on disseminating information to the public and world. The tie between access to information and the advancement of human rights in Egypt and Syria is
obvious. More importantly, these lessons can be applied to the advancement of
human rights on a more global scale.
V.

Proposal

Recognizing "access to information" as a basic human right within the Universal Declaration for Human Rights would operate as a vehicle for ensuring the
most basic and established human rights. Moreover, declaring "access to information" a human right would increase the effectiveness of human rights provisions within free trade agreements. While trade agreements are not designed to
advance human rights per se, they have an important effect on them. For example, trade agreements have inherently required legislators to make trade-related
regulations transparent and allow for public remark when conditions are below
what is stipulated in the agreement.1 4 3 Furthermore, domestic economic participants are granted due process rights where they may seek relief related to trade
by proposing comments to national agencies. 14 4 Because citizens are able to demand rights through trade, they will likely demand good governance habits in
other policymaking events.1 4 5 Also, dispute settlement mechanisms support these
provisions.1 4 6 If a government violates the provisions, it may lose its trade benefits.1 4 7 Thus, governments have strong incentives to uphold human rights provisions in FTAs.1 48
Access to information is capable of affecting large social change. Due to improvements in technology and organizations like Internet.org, providing worldwide Internet access may soon be a viable reality. The benefits from worldwide
Internet access are immense. As previously mentioned, worldwide Internet access could enable the poorest and most repressed populations of the world to
share their story, read about what rights they have been conferred, and voice
concern when those rights are violated. Just as quickly as the world learned of
Syria's human rights violations, the world can be exposed to other types of atrocities at an even faster rate. If human rights violations were uncovered, awareness
and public pressure would force governmental agencies to immediately address
142 William Potter, et al., The CW Will Be Tweeted, MONTEREY INST. OF INT'L STuD. (Sept. 13, 2013),
http://cns.miis.edu/stories/ 30912_cw revolution-tweeted.htm.
143 The Columbia Free Trade Agreement allows for public comment, grants due process rights, and
citizens may submit comments to agency bodies with regard to human rights violations. Dispute settlement mechanisms are in place. If Columbia is found to have violated human rights, it may lose its trade
benefits. See Aaronson, supra note 19.
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their trading partner's violations-or even cease trade. The worldwide online
presence Internet.org envisions would practically ensure that accounts of human
rights violations would gain more attention, and at a faster rate, than ever before.
Therefore, with free trade agreements being dependent on compliance with their
human rights provisions, trading partners will be more likely to ensure they do
not commit human rights violations because the risk of the world finding out is
simply too high, if not certain.
VI.

Conclusion

Today, many free trade agreements include human rights provisions, but they
are neither efficient nor followed. However, human rights protection is fundamental to protecting the human condition. Free trade agreements containing
human rights provisions would be much more efficient and effective if access to
information and the Internet was declared a universal human right. The provisions are present, but monitoring and compliance is difficult or non-existent.
However, citizens advocating on their own behalf through an online presence
may alleviate this problem. Currently, organizations are attempting to provide
Internet to everyone in the world. If attainable, millions (even billions) of people
would have access to information that they otherwise did not have before. As we
have seen, social media has provided citizens with a platform to come together,
get educated, communicate, and affect social change.
The power of the Internet, coupled with an organization determined to bring
this right to everyone in the world, could significantly alter the way and frequency with which human rights are protected. Free trade agreements' human
rights provisions may no longer be only effective on an ad hoc basis. If access to
information was recognized as a basic human right, it could be the enabler and
protector of all other fundamental human rights. Therefore, declaring access to
information as a human right is a necessary mechanism in the effectiveness of
human rights provisions within free trade agreements.
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